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INTEREST OF AMICUS AND INTRODUCTION

This case addresses critical issues of public policy and significant
questions of Arizona constitutional law, including questions about the scope
of the people’s initiative power. This Court will certainly have an
opportunity to address these questions. However, the merit of the
underlying claims is only indirectly before the Court. Rather, the Plaintiffs
have appealed on the basis of a much narrower question: whether the
superior court abused its discretion in denying their application for a
preliminary injunction.

Amicus Erin Scharff is an Associate Professor of Law at Arizona State
University’s Sandra Day O’Connor College of Law.! She studies state and
local taxation, including state tax administration. She writes to help the
Court better understand the important questions this case raises about
taxpayer remedies and administration.

Like many taxpayers unhappy with legislation, the taxpayers Plaintiffs
claim that a revenue law is unconstitutional. Such a claim is not sufficient to
justify a preliminary injunction under Arizona law. Whatever this Court

thinks of the merits of Plaintiffs” underlying case, Arizona law requires these

1 Academic affiliation provided for identification purposes only.
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merits questions to be resolved through the normal mechanisms of tax
adjudication. Prior to filing a tax return, taxpayers can seek declaratory
relief. After filing a tax return, taxpayers can seek a refund. These are
sufficient remedies to prevent any irreparable harm to most taxpayers,
including the taxpayer Plaintiffs.

To add preliminary injunctions to the menu of standard remedies
available to taxpayers would undermine the orderly administration of the
tax laws. Constitutional challenges to state tax laws occur frequently
because of the numerous fiscal provisions in Arizona’s constitution, and the
potential federal constitutional questions raised when the state chooses to
tax interstate income. Allowing courts to intervene and prevent the
execution of the laws whenever a taxpayer finds a new constitutional
objection would significantly impair the collection of state revenues. This is
why Arizona statutory law limits the ability of taxpayers to seek injunctive
relief.

L. Arizona’s Statutory Bar Limits Injunctive Relief for All Taxpayers

Arizona’s tax statutes are crafted to give taxpayers a variety of
opportunities to challenge state and local tax assessments. Arizona law

further provides taxpayers with a “Bill of Rights” to protect against overly



aggressive tax enforcement. A.R.S. § 42-2051 et. seq. Arizona law does not,
however, allow taxpayers to litigate their claims in any manner of their
choosing or to seek all remedies. Rather, Arizona’s tax statues and courts
have long recognized that tax injunctions would “at least temporarily . . .
emasculate all tax measures.” Lane v. Superior Ct., 72 Ariz. 388, 391 (1951).

The current tax version of the statutory bar appears as A.R.S. § 42-
11006. This provision bars a court from issuing;:

an injunction, writ of mandamus or any other extraordinary writ in any
action or proceeding against the state, a county or municipality or a
state, county or municipal officer to prevent or enjoin:

1. Extending an assessment on the tax roll.
2. Collecting an imposed or levied tax.

While Plaintiffs make much of the chapter title in arguing that the
statute only bars injunctive relief for property taxpayers, neither the statute’s
text nor this Court’s precedent supports such a limited reading. By its own
terms, the bar applies to “any action or proceeding.” It applies to any
proceeding against any taxing entity, whether state or local. And it applies
to suits seeking to enjoin the collection of “an imposed or levied tax.”
Nothing in the provision suggests that the prohibition on enjoining

collection applies only to property taxes.



This plain reading is supported by statutory history and this Court’s
precedent. Arizona’s statutory bar on injunctions was included in the
Revised Statutes of 1913 (Civil Code) as § 4939. The language of that statute
clearly implied that the bar on injunctions applied to “any tax.” Civil Code
§ 4939 (1913) (“[N]o injunction shall ever issue in any suit, action, or
proceeding in any court against this state, or against any county,
municipality, or officer thereof, to prevent or enjoin the collection of any tax
levied under the provisions of law; but after payment, action may be
maintained to recover any tax illegally collected, in such manner and at such
time as may now or hereafter be provided by law.”). Id. (emphasis added)

In 1931, this anti-injunction provision was relocated to § 73-841,
A.C.A.1939. Laws 1931, Ch. 103, § 55. Section 73-841 read, in full:

No person upon whom a tax has been imposed under any law relating
to taxation shall be permitted to test the validity thereof, either as
plaintiff or defendant, unless such tax shall first have been paid to the
proper county treasurer, together with all penalties thereon. No
injunction shall ever issue in any action or proceeding in any court
against this state, or against any county, municipality, or officer thereof,
to prevent or enjoin the collection of any tax levied. After payment an
action may be maintained to recover any tax illegally collected and if
the tax due shall be determined to be less than the amount paid, the
excess shall be refunded in the manner hereinbefore provided.

In Lane v. Superior Court, this Court relied in part on § 73-841 in refusing

to enjoin a license tax on motor carriers. Lane v. Superior Ct., 72 Ariz. 388,



390-91 (1951). This license tax was not a property tax; it was measured by
gross receipts, not the value of the property owned. Id. at 389; see also White
Mountain Apache Tribe v. Bracker, 120 Ariz. 282, 287 (App. 1978), rev’d on other
grounds, 448 U.S. 136 (1980) (finding that a motor carrier license tax was not
a property tax as it was “imposed on gross receipts and as such is in the
nature of a tax on the privilege of doing business in this state.”); Stults Eagle
Drug Co. v. Luke, 48 Ariz. 467, 474-75 (1936) (“If a tax is imposed directly by
the legislature without assessment, and its sum is measured by the amount
of business done . . . irrespective of the nature or value of the taxpayer’s
assets, it is regarded as an excise; but if the tax is computed upon a valuation
of property, and assessed by assessors . . . it is considered a property tax.”
(citations omitted)).

In Lane, this Court held that both the statutory bar on injunctive relief
and a statute specifically barring injunctions of motor carrier license taxes
“clearly indicate the well-established policy of this state to prevent the
validity of a tax from being tested by injunctive means.” Lane, 72 Ariz. at
391. Nothing in Lane suggests the Court believed that § 73-841 applied
exclusively to the property tax. See also Crane Co. v. Arizona State Tax

Comm'n, 63 Ariz. 426, 447 (1945), overruled on other grounds by Valencia
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Energy Co. v. Arizona Dep't of Revenue, 191 Ariz. 565 (1998) (declining to apply
the statutory bar on injunctions because there was no adequate remedy at
law, but assuming that § 73-841 generally applied to sales taxes).

Though Plaintiffs make much of the location of the current A.R.S. § 42-
11006 in Title 42, this placement is result of the reorganization suggested by
the Code Commission and enacted by the Arizona Legislature in 1956 as the
Arizona Revised Statutes. This reorganization created current Titles 42 and
43, the former for general tax provisions, including property tax provisions,
and the latter for provisions specific to the state’s income tax.

In the new, Arizona Revised Statutes, the statutory bar on tax
injunctions appeared, as it currently does in, in the Article on “General
Provisions” as part of what was then a single chapter on “Real Property and
Secured Personal Property Taxes.” See Table of Contents for Title 42 and
Chapter 2 (1956) (APP001-APP009).

The new § 42-204 separated the sentences of § 73-841 into separately
demarcated paragraphs (A) through (D). Section 42-204(B) contained the
taxing injunction bar, which was virtually unchanged from § 73-841: “No

injunction shall issue in any action or proceeding in any court against the
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state or against any county, municipality, or officer thereof, to prevent or
enjoin the collection of any tax imposed or levied.”?

This relocation should not be understood as substantive change in the
meaning of the law. Not only did the language of the statutory bar on
injunctions not change meaningfully, but the Code Commission lacked the
authority to propose substantive changes. Laws 1951, Ch. 103, § 3 (“The
commission shall not however, undertake to make any change of existing
laws, but shall harmonize, clarify and remove inconsistencies where the
same are found to exist; it being the intention of this Act that said
commission shall in no manner assume to exercise legislative power, but
shall otherwise seek to bring about the thorough revision, codification and
annotation of the laws of the state of Arizona.”).

In 1951, the Lane court applied the tax injunction bar beyond the
property tax, and nothing about this construction of the statutory bar on

injunctions changed following its reenactment as part of § 42-204 of the

2 In its recodified form, the statutory language changed slightly. First,
the new statute read “[n]o injunction shall issue,” where § 73-841 had read
“[n]o injunction shall ever issue (emphasis added). Second, the bar now
applied against “the state,” where the bar in § 73-841 applied to “this state.”
Third, the new statute applied the bar on enjoining collections to “any tax
levied or imposed, “where § 73-841 barred enjoining the collection of only
“any tax levied.”
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Arizona Revised Statutes. As a result, this Court should not read the
provision’s placement in Title 42 as a substantive limit on the plain text of
the statute.

Nothing in the subsequent statutory history suggests an intent to limit
the injunctive bar to the property tax. In 1964, the Legislature amended § 42-
204(B) to make clear the ban also applied to injunctions against an officer of
the state. Laws 1964, Ch. 40 § 1.

The Legislature also extended the bar on injunctions beyond collection
and barred enjoining “the extending upon the tax roll of any assessment
made for tax purposes.” Id. Plaintiffs contend this language suggests the
provision should be limited to the property tax. While Plaintiffs are correct
that “tax roll” is unmistakably the language of the property tax, it makes
little sense to read the legislature’s addition of a new limit on the injunction
remedy as an effort to restrict the original bar on enjoining tax collection to
the property tax. C.f. Drachman v. Jay, 4 Ariz. App. 70, 73 (1966) (noting that
this amendment was passed in the wake of this Court’s decision in Southern
Pacific Co. v. Cochise County, 92 Ariz. 395, 402 (1963) which held that the prior
version of § 42-204 only barred injunctions against collection and not future

assessment).
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In 1967, the Legislature again amended the statute to expand its scope
and limit not only injunctive remedies, but also “writ[s] of mandamus or
other extraordinary writ[s].” Laws 1967, Ch. 107, § 9.

The statutory bar on injunctions was recodified as § 42-11006 in 1997,
as part of a reorganization of the Title 42. Once again, this reorganization
did not significantly change the language of the statute. Laws 1997, Ch. 150,
§ 172. Section 42-11006 was placed in the article covering “General
Provisions” of the property tax, closely paralleling the placement of § 42-204
by the Code Commission in 1956.

This statutory history does not suggest an intent to limit the injunction
to the property tax; if anything it evinces efforts by the Legislature to expand
the scope of the bar on tax injunctions.

Nor does the policy supporting a bar on tax injunctions apply
differently in the income tax context. In fact, today enjoining the collection
of the income tax would be a greater constraint on the State of Arizona’s tax
revenue than an injunction on property tax collection. Ariz. Dep’t of
Administration, FY 2020 Annual Financial Report 5 (2020), (showing that in

FY 2020, income tax revenue accounted for almost 40% of the state’s general
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revenue, while property taxes were listed only as part of a broader “other
tax” category that represented together only 6.1% of revenue).

Consistent with the plain language, the statutory history, and this
Court’s precedent, this Court should hold that the bar on tax injunctions
applies to the income tax.

II. The Narrow, Judicially Created Exception to the Statutory

Injunction Bar Emerged From An Older, Common Law Tradition
Limiting Equitable Relief And Should Be Construed Narrowly.

Arizona’s statutory limit on tax injunctions is consistent with an older
common law tradition of limited equitable relief in tax cases. See, e.g.,
Campbell v. Bashford, 2 Ariz. 344, 346 (1888) (“If it appear[ed] that a party has
an adequate remedy at law, he must go there, and the jurisdiction of a court
of equity fails.”). As early Arizona courts noted, our state’s courts followed
federal law in establishing a rule that disfavored injunctive relief in tax cases.
See Cochise Cty. v. Copper Queen Consol. Min. Co., 8 Ariz. 221, 232 (1903) (“In
addition to illegality, hardship, or irregularity, the case must be brought
within the recognized foundations of equitable jurisdiction, and that mere
errors or excess in the valuation, or hardship or injustice of the law, or any
grievance which can be remedied by a suit at law, either before or after

payment of taxes, will not justify a court of equity to interpose
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by injunction to stay collection of a tax.”) (citing State Railroad Tax Cases, 92
U.S. 575, 614 (1875)).

However, this equitable rule was not enforced uniformly and some
exceptions were well-recognized. See State v. Cull, 32 Ariz. 532, 544 (1927)
(finding statutory bar inapplicable and discussing exceptions to equitable
bar on tax injunctions”).? At the time of Cull, these equitable exceptions
included “where the assessment is under an unconstitutional statute, or on
unconstitutional principles, or the property to be assessed is exempt, or the
assessment would for other reasons be clearly unwarranted,” as well as
“where necessary to prevent a multiplicity of suits, or to prevent irreparable
injury to complainant, or to prevent a cloud on the title, where there is no
adequate remedy at law.” Id.

In Crane, this Court suggested that these exceptions survived the
enactment of the statutory bar on injunctions. Crane Co. v. Arizona State Tax

Comm'n, 63 Ariz. 426, 447 (1945), overruled on other grounds by Valencia

3 At the time Cull was decided, the statute only applied to “collection.”
Based on this language and the fact that the statute’s title at that time referred
to “delinquent taxes,” the Court decided the statute did not a bar an
injunction to extending upon the assessment roll. Cull, 23 Ariz. at 542. In
1964, the Legislature amended the statute to prohibit such injunctions. Laws
1964, Ch. 40 § 1.
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Energy Co. v. Arizona Dep't of Revenue, 191 Ariz. 565 (1998) (“If the payment
of the tax under protest and suit for recovery constitutes, as it ordinarily
does, an adequate remedy at law, that course must be followed. Here,
however, as we have pointed out, unless the tax is enjoined the result will be
a multiplicity of suits, and, therefore, the remedy at law is not adequate.”).

Subsequent decisions have criticized the breadth of Crane’s judicially
implied exception to the statute. See Drachman v. Jay, 4 Ariz. App. 70, 74
(1966) (“We believe that A.R.S. s 42—204, as amended, is clearly not a
codification of ‘the general rule on the subject.” To hold that A.R.S. s 42—
204, subsec. B applies only when taxing officials are rightfully proposing to
extend an assessment on the tax rolls would completely frustrate the clear
intent of the legislature.”); Lane v. Superior Ct., 72 Ariz. 388, 391-92 (1951)
(characterizing Crane as somewhat inconsistent with prior precedent and
holding that an “injunction will not lie to restrain the assessment of taxes
imposed by law so long as the tax official acts with semblance of
authority”).

To the extent this Court continues to recognize an exception to the
“seemingly absolute anti-injunction statute,” Church of Isaiah 58 Project of

Arizona, Inc. v. La Paz Cty., 233 Ariz. 460, 465 (App. 2013), it should, as the
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Court of Appeals held, be construed narrowly “to comport with separation
of powers principles.” Id. Here, there is no question that Proposition 208
enacted an income tax surcharge. This is sufficient “semblance of
authority,” as Plaintiffs’ complaint “neither includes allegations of nor
gives rise to a reasonable inference of legal fraud or the equivalent.” Id. at
466 (internal citations omitted).

III. Plaintiffs Have Not Shown Irreparable Harm

Even if the Court reads § 42-11006 more narrowly than argued above,
it should still deny the requested preliminary relief. Preliminary injunctions
are an extraordinary remedy, which require that plaintiffs establish
irreparable harm. The taxpayer Plaintiffs can make no such showing.

The taxpayer Plaintiffs allege that without injunctive relief they would
suffer irreparable harm because Proposition 208 violates the Arizona
constitution. This claim is seemingly based on their assertion that “the

infringement of a constitutional right “‘unquestionably causes irreparable

4 This brief does not directly address the standing of legislative
Plaintiffs, nor whether they will suffer an irreparable injury. However, there
are parallel dangers in allowing legislators to assert that the need for
“certainty” is an irreparable harm. Arizona voters regularly pass statutory
initiatives on budgetary and regulatory issues. Litigation creates no more
uncertainty than other types of uncertainty that the Legislature encounters
as part of its constitutional duties.
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injury.”” Plaintiff’'s Opening Brief at 41 (quoting Elrod v. Burns, 427 U.S. 347,
373 (1976)). A finding that the alleged constitutional deficiencies in
Proposition 208 result in irreparable harm to taxpayers would have serious
repercussions for tax administration in this state.

A. Plaintiffs Face No Imminent Harm, Let Alone Irreparable
Harm

In their complaint, taxpayer Plaintiffs make clear that their injury is the
possibility that they will owe the Proposition 208 surcharge next year.
Complaint at 49 14-16. This injury is not sufficient to warrant a preliminary
injunction. Should the taxpayers be required to pay the Proposition 208
surcharge and it later be proven unconstitutional, they can be made whole
through the refund process.

However, taxpayers need not rely on the refund process. As the
superior court observed, no Arizona taxpayers, including the taxpayer
Plaintiffs, will be required to pay the Proposition 208 surcharge before a final
adjudication on the merits. APPV2-106. As a result, the taxpayer Plaintiffs

do not face any harm prior to this case’s resolution on the merits.

5> Taxpayers also suggest that they will be required to “replenish the
public coffers for the unlawful expenditures that will occur as a result of
Proposition 208.” Complaint 9 14-16.5> To the extent that no unlawful
expenditures are imminent, this alleged harm does not seem irreparable.
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B. Plaintiffs Are Incorrect In Asserting All Constitutional
Violations Result Irreparable Injury

Plaintiffs suggest that “[t]he infringement of a constitutional right

177

‘“unquestionably constitutes irreparable injury.”” Plaintiff's Opening Brief at
41 (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)). But that is not the law,
and making it the law would dramatically undermine tax administration.

As the superior court correctly found and Plaintiffs concede, Arizona
courts have not adopted a presumption that any constitutional violation
results in irreparable harm.¢ APPV2-106; Plaintiff’s Opening Brief at 42. Nor
has federal law, and the federal law relied upon by Plaintiffs does not
suggest otherwise.

For example, Plaintiffs rely on Elrod v. Burns for the proposition that
“[t]he infringement of a constitutional right ‘unquestionably constitutes
irreparable injury.”” But in Elrod, the Supreme Court concluded only that

“[t]he loss of First Amendment freedoms, for even minimal periods of time,

unquestionably constitutes irreparable injury.” Elrod, 427 U.SS. at 373

¢ In their reply brief, Defendant-Intervenors cite other federal cases
holding that a plaintiff alleging a constitutional violation must still show a
particularized irreparable harm to merit injunction relief.
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(emphasis added). The Court said nothing about any other constitutional
rights.

Other cases cited by the Plaintiffs concern constitutional violations that
standing alone cause irreparable injury, such as invasions of privacy, Nelson
v. NASA, 530 F.3d 865, 872 (9th Cir. 2008), rev'd and remanded, 562 U.S. 134
(2011), or harmful conditions of confinement, Mitchell v. Cuomo, 748 F.2d 804,
806 (2d Cir. 1984). Another case cited by Plaintiffs, Associated General
Contractors of California, indicated that pleading constitutional injury was
insufficient to establish irreparable harm, and would at most establish a
presumption of such harm. Associated Gen. Contractors of California, Inc. v. Coal.
for Econ. Equity, 950 F.2d 1401, 1412 (9th Cir. 1991) (“In this case, we need not
determine whether [plaintiff’s] allegations would be entitled to such a
presumption of harm. Instead we find that, whether or not plaintiff would
be entitled to such a presumption, the organization has not demonstrated a
sufficient likelihood of success on the merits of its constitutional claims to
warrant the grant of a preliminary injunction.”).

Of the cases cited by the Plaintiffs, American Trucking Associations v.
City of Los Angeles perhaps best supports their theory that any constitutional

violation results in irreparable harm. 559 F.3d 1046, 1059 (9th Cir. 2009)
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(internal citations omitted). In that case, the court considered a preemption
claim, id. at 1048, and cited Nelson, supra, for the proposition that
“constitutional violations . . . generally constitute irreparable harm.” Id. at
1059 (internal citations omitted). However, the court also found that
plaintiffs faced other serious, potentially irreparable injuries. Id. at 1058.
Taxpayer Plaintiffs here do not allege any irreparable injury apart from the
constitutional violations themselves.

Plaintiffs” proposed standard for irreparable injury would allow any
taxpayer with a constitutional claim to seek preliminary relief. Such a
standard would significantly expand access to preliminary injunctions
generally and could dramatically change tax administration. After all, state
taxpayers frequently raise federal constitutional claims; multistate taxpayers
often raise due process and dormant commerce clause challenges. And, as
this case illustrates, the Arizona Constitution contains numerous fiscal
provisions that govern the constitutionality of state and local taxes.
Expanding the standard of irreparable harm as suggested by the Plaintiffs
would interfere with tax collection by allowing courts to enjoin tax collection

without a final adjudication on the merits.
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Conclusion

Granting a preliminary injunction in this case has the potential to
seriously undermine the efficient administration of Arizona’s tax system.
Expanding irreparable harm to encompass any constitutional claim raised
by taxpayers invites the possibility that taxpayers will frequently seek
preliminary injunctions when they raise these claims. The statutory bar on
tax injunctions exist to prevent just such frequent judicial interference in tax
administration. This Court should affirm the decision below.

RESPECTFULLY SUBMITTED this 22nd day of March, 2021.

By /s/ Erin Adele Scharff

Erin Adele Scharff
Attorney for Amicus Curiae
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1. Administration and Collection .. _____________ . ____. 42-1101
2. Specific Activities .. _____________ PR 42-1131
7. LUXURY PRIVILEGE TAXES : .
L. InGeneral .__.__.______ . ... 42-1201

13 Ariz.Rev.St.Anno.
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TAXATION Tit. 42

Chap.
8. TRANSACTION PRIVILEGE TAXES
Art. Section
1. In General —-ccccoecmmmroecmcmmmmmmmaesoemmsommommmosmos 42-1301
2 Use TAX -v-cemmamem—emmm—mme—emmm=m=m=c=m=c—sooosmsessos 42-1401
9, ESTATE TAXES
1. In General -eoececeeencemmmomcmmemmmesoesosamnsscoesnenos 42-1501
CHAPTER 1
. STATE TAX CO_MMISSION
i ARTICLE 1. MEMBERSHIP AND ADMINISTRATIVE
- ORGANIZATION
Sec. i
42-101. State tax commission; qualifications; terms; election; chair-

man.
42-102. Restrictions on inconsistent interests of members.
42-103. Salary; oath; bond.
42-104, Commission office; continuous sessions; investigations by one
member.
49-105. Record of official proceedings; seal; expenses.
42-106. Employees; duties of secretary; bonds.

ARTICLE 2. POWERS AND DUTIES

42-121. Uniformity of tax rolls; duties of commission relating to super-
vision of county tax procedure.

42.122. Power to classify property and supervise state taxation system;
general powers.

42-123. Supervision to insure assessment of property at full cash value;
enforcement powers generally.

42-124. Powers relating to the alteration of property valuation.

42-125. Investigative powers relating to public service corporations,
other businesses and other tax systems.

42-196. Assessment of producing mines: forwarding assessed valua-
tion to board of supervisors.

42-127. Interrogatories to taxpayers; false answer as perjury; failure
to answer or make oath; penalty; failure to comply with order
of commission; penalty; failure of assessor to assess prop-
erty.

42-128. Average rate of levy.

ARTICLE 3. COMMISSION ACTING AS STATE
BOARD OF EQUALIZATION

42-141. State board of equalization; general powers; annual meeting;
officers; records.
42-142. Publication of board minutes.

2
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Sec.

42-201.
42-202.
42-203.
42-204.

42-221.
42-222.

42-223.
42-224.
42-225.
42-226.

42-227.
42-228.
42-229.
42-230.
42-231.
42-232,

42-233.
42-234.

42-205.

42-235.
42-236.

42-2317.
42-238.
42-239.

42-240,

REAL PROPERTY, ETC.

CHAPTER 2

REAL PROPERTY AND SECURED PERSONAL

PROPERTY TAXES
ARTICLE 1. GENERAL PROVISIONS

Definitions.

Double taxation prohibited; property subject to taxation.

Taxes on improvements as lien on real estate.

Payment of tax as prerequisite to testing validity thereof; in-
junctive relief prohibited; refunds.

Evidentiary value of records.

ARTICLE 2. ASSESSMENT

Ascertainment of property subject to taxation.

List of property; examination of data and witnesses by assessor;
disobedience of order of assessor; penalty.

Duty to list property.

Method of listing property.

Contents of list.

Limitation upon listing personal property on unsecured tax roll;
exceptions; violation; penalty.

Assessment of property at full cash value; separate assessment

of real estate and improvements.

Assessment of machinery and equipment of manufactories at less
than full cash value.

Assessment of contiguous real properties owned by same person.

Liability for items of personal property.

Presumption of ownership in assessment of trust funds and
personal property mortgaged or pledged.

Deductions of liabilities from assessed solvent debts.

Assessment of water ditches and toll roads.

Assessment of livestock; lien; release of lien on sale of part of
herd.

Assessment of transient livestock.

Listing by assessor upon failure to receive list; investigations
of incomplete lists; assessment of property discovered as un-
assessed in prior years.

Maps of blocks and surveyed mines; costs:

Assessment roll; sufficiency of description.

Completion and delivery of assessment roll; returning to as-
sessor; notice of meeting of board of equalization; publica-
tion; roll open to inspection.

Entry on assessment roll of assessments forwarded by state tax
commission.
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Sec.

42-241.

42-242.

42-243,

42-244.

42-245.

42-246.

42-247.

42-248.

42-249.

42-250.

42-251.
42-252.

42-271.
42-272,
42-273.

42-274.
42-275.

42-276.
42-277.

42-301.
42-302.

42-303.

42-304.

TAXATION Tit. 42

County board of equalization; June meeting; power to change
valuations.

Tncrease of assessment; notice; form.

Consideration of increase at July meeting of county board of
equalization; effect of proof of publishing notice; investiga=~
tive powers; finality of decision.

Attendance of assessor at meetings of board of equalization; en-
tering omitted property on assessment roll.

Appeal of assessment; payment of tax and making protest as
prerequisite to appeal.

Transmitting record of proceedings and other papers to clerk
of court upon appeal; fee.

Procedure and judgment upon appeal; correction of assessment
roll upon judgment.

Abstract of assessment roll; forwarding copy to state board of
equalization; changing items on abstract or requiring fur-
ther return.

Failure to furnish abstract; penalty.

Entry of changes in assessment roll; completion of assessment
roll.

Reduction of assessed valuation when property is destroyed.

Falsifying or refusing to give list or name; false statement not
upon oath; penalties.

ARTICLE 3. EXEMPTIONS

Property subject to-taxation; exceptions.

Procedure, affidavits and forms.

Recording of discharge papers required prior to applying for mil-
itary tax exemption.

Affidavit.

Proof of exemption.

Wars recognized.

Applicability of procedural sections to public property or bonded
public indebtedness.

ARTICLE 4. BUDGET AND LEVY

Annual state and county tax levy.

Annual financial statement of county, city or town and estimate
of expenses; notice of hearing on estimate.

Hearing on estimates; adoption of proposed budget; limitation
on increase over budget adopted for previous year; exceptions.

Levy and assessment of tax levy; limitation on increase over levy
of preceding year; exceptions.

49-304.01 Exclusion of funds derived from operation of a cemetery; use

of excluded sums.
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Tit. 42 REAL PROPERTY, ETC.

 change 42-305. Exclusion of retirement system costs from budget and tax levy

limitations.
42-306. Public works reserve fund; purpose; tax levy; expenditures.

oard of 42-307. Allocation of municipal privilege taxes. .

vestiga- 42-308. Authorization of tax commission required for cerh'taln emergency
or unanticipated municipal expenditures; hearing.

on; en- 42-309. Extending tax roll; effect of informalities.

42-310. Delivery of warrant to county treasurer for collection of taxes;
forwarding tax roll to treasurer. :
42-311. Transmitting statement of taxes due state to state treasurer. /
to clerk 42-312. Lien for taxes; time lien attaches; priority; reciprocal liability
of real and personal property; exception.

otest as

essment

ARTICLE 5. COLLECTION

oard of 42-341. Powers and duties of tax collector; bond.
ng fur- 42-342. Notice of taxes due; publication. ‘
42-343. Insertion by treasurer of property omitted from roll ; correction
of errors.
essment 42-344. Entry on roll and receipt upon payment of tax.
': 42-345. Partial payment of taxes; partial receipt.
yed. ; 42-346. - Payment of tax by part owner; lien for contribution.
lent not " 42-347. Payment of tax on property sold at judicial sale or by fiduciary;
~ lien of agent or representative paying tax. :
42-348, Collection of personal property taxes; sale for delinquent tax;
notice; vesting of title.
42-349. Power of treasurer to seize and sell personal property about to be
removed or concealed. ’
42-350. Notice required prior to seizure of railroad rolling stock for de-
for mil- linquent taxes. ‘ ®
42-351. Annual report by treasurer of collections and delinquencies; set-
tlement of accounts; separation of accounts as tax collector
and as treasurer.
42-352. Refusal or neglect of treasurer to make settlement; liability on
bonded oo bond. o
42-353. Refunding by state to county of invalid taxes or taxes paid
erroneously.
42-354. Obstructing officer from collecting taxes or other public money;
penalty. '
stimate ARTICLE 6. SALE OF PROPERTY FOR DELINQUENT TAXES
itation 42-381. Delinquent date; effect of failure to make proper return of delin-
ptions. ; quent list.
er levy 42-382. Deli_nq'uent list; transmitting list to state treasurer and tax com-
mission. ‘
v use 42-383. Annual back tax book; collection of back taxes; correction of

errors in book.
13 Ariz.Rev.St.Anno.—38 ‘ 33
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Sec.

42-384.

42-385.
42-386.

42-387.

42-388.
42-389.

42-390.

42-391.
42-392.
42-393.

42-394.

42-396.
42-396.
42-397.
42-398.

42-399.
42-400.
42-401.
42-402.
42-403.

42-404.
42-405.
42-406.

42-421.
42-422.,

42-423.
42-424.
42-425.
42-426.
42-427.

42-451.
42-452.

TAXATION Tit. 42

Consolidated back tax book; interest on delinquent taxes; ex-
emption from penalties and interest.

Notice of delinquent taxes on back tax book.

Taxes for which property sold; effect of failure to include taxes
unpaid in previous years; limitation.

Preparation of delinquent tax list and notice; individual notice;
form.

Publication of list and notice; exception.

Affidavits of posting and publication; sufficient description of
property; additional penalty.

Time of sale; sale; striking off to state; sale of parcels as-
gessed together.

Sale on day subsequent.

Designation of owner unnecessary.

Sale to purchaser for taxes; interest rates for redemption pur-
poses.

Cash payment of purchase price required; resale of property or
recovery of amount upon reneged bid.

Certificate of purchase; fee.

Certificate of purchase; form; assignment.

Record of tax sales by county treasurer.

Noting tax sales on tax list; deposit of copy of record of tax
sales with county recorder.

Issuance of duplicate certificate of purchase; proof required,

Payment of subsequent taxes by certificate holder.

Resale of real property sold to state.

Distribution of monies.

Compromising taxes; certificate of redemption; distribution of
proceeds; omission of tax or fund from action for collection.

Erroneous sales; officer’s liability.

Omissions, errors or defects in form.

Neglect of duty by county treasurer; penalty.

ARTICLE 7. REDEMPTION

Redemption of real property sold for taxes; statutory fees.

Redemption of property of persons under disability; foreclosure
of right of redemption.

Tssuance of certificate of redemption; fee.

Recording certificate of redemption; fee.

Form of certificate of redemption.

Redemption of interest less than whole.

Payment of redemption money to holder of certificate of pur-
chase.

ARTICLE 8. PERFECTING TITLE TO PROPERTY
ACQUIRED AT TAX SALE.

Action to foreclose right to redeem; procedure,
Judgment foreclosing right to redeem.
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REAL PROPERTY, ETC,

42-453. County treasurer’s deed; form.

42-454. Redemption during pendency of action to foreclose.

42-455. Issuance of treasurer’s deed without action to redeem; notice;
publication.

42-456. Notice of application for treasurer's deed; form of notice.
42-457. Advertising and posting notice of application for treasurer’s
deed; fee.

42-458, Redemption after publication of notice of application for
treasurer’s deed; issuance of deed upon failure to redeem;
form of deed.

ARTICLE 9. SALE OF LANDS HELD BY
STATE UNDER TAX DEED

42-471. Notice of sale of real estate held under tax deed by state; list;
publication and posting.

42-472. Bale and conveyance of lands held by state under tax deed;
' distribution of purchase money.
42-473. Adverse occupation of land held by state under tax deed; action
for possession.

ARTICLE 10. ASSESSMENT, LEVY AND COLLECTION
OF MUNICIPAL TAXES

42-481. Single tax valuation of all taxable property within state; entry
of assessments of cities and towns upon county roll.
42-482. Extension of county assessment roll to provide for all taxing
units; equalization of assessments of taxing units.
42-483. Notice of change in district boundaries.
42-484. Assessment and tax roll of city or town.
42-485. Computation of tax rate by city or town; levy; forwarding copy
of levy to county board of supervisors.
42-486. Assessment and collection of city and town taxes.
42-487. Remittance of tax collections to municipality; settlement re-
ceipts.
42-488. Applicability of state and county tax laws; special assessments.
42-489. Collection of unsecured personal property tax for cities and
towns,

Cross References

Constitutional provisions governing taxation, see Const. art. 9.

Irrigation districts, taxation in general, see § 45-1713 et seq.

Irrigation water delivery districts, power to tax, see §§ 45-1902, 45-1952 et seq.

Motor carriers, license tax on, see § 40-641 et seq.

Motor vehicle fuel tax, see § 28-1501 et seq.

Noxious weed eradication, tax levy for, see § 3-319.

Receipt for taxes, giving unlawful receipt or failure to deliver receipt, penalty, see
§ 13-1017.

State bonds, tax levy for amortization of, tax rate, ete., see § 35-427.

University of Arizona, levy for maintenance, amount, see § 15-741,
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§ 42-202

«Double taxation” applies to any case
where the same intrinsic values are
twice taxed even though the legal and
ultimate equitable titles thereto might
be in separate and independent hands.
Brophy v. Powell (1942) 58 Aviz. 543,
121 P.2d 647.

Rev.81.1887, § 2633, provided for tax-
ing the property of corporations. Laws
1897, Act No. 51, provided for taxing
shares of stock of banks. This did not
provide for double taxation as to banks,
but simply for a different method of
taxation from  other corporations.
Western, Investment Banking Co. V.
Murray (1899) 6 Ariz. 215, 56 P. T28.

3. Property subject to taxation; in gen-
eral
Sheep, inerease of those distributed to
Indian by government, owned by his
son outside reservation, were subject
to state taxation. U. 8. V. Porter (C.
C.A1927) .22 F.2d 365.

Where a holder of public land scrip
gelected his land thereunder, and was
entitled to a patent without further act,
subject only to a possible ghifting of
his boundary lines to conform to the
United States survey thereafter to be
made, the land was subject to terri-
torial taxation prior to the issuance
of the patent; the United States being

§ 42-203.

improvements.

Source:

g8 9, 10, Ch.
§§ 4847, 4848, R.S. '13; § 3067,
73-202, C. 39, in part.

35, L. 13, 3rd S.8.3
R.C. '28;

Cross References

Taxation ,ofvimprovements on state land,
§ 42-204.

A. Any person upon whom a t
der any law relating to taxation

APP010

TAXATION

Taxes on improvements

Taxes on improvements upon real estate assessed to a person other
than ,th,e;”_owne_r'of the real estate shall be a lien upon the land and

Historical Note

see § 37-292.

Payment of tax as prerequisite to testing validity
thereof; injunctive relief prohibited; refunds

ax has been imposed or levied un-
shall not be permitted to test the

40

Tit. 42

the mere depository or trustee of the
title for the benefit of the owner. De
La Vergne v, Territory (1893) 4 Ariz. 10,
77 P. 617.

Organic Act, § 1839, provides that it
shall not ‘“include any territory which,
by treaty with any Indian tribe, is not,
without the consent of such tribe, to
be embraced within the territorial lim-
its or jurisdiction of any state or terri-
tory.” In the absence of such a treaty,
a railroad track and right ~of way
through an Indian reservation was sub-
ject to taxation by the territory. Per-
gons, ete., in Delinquent List of Mari-
copa County for 1888-89 v. Territory
(1801) 3 Ariz. 302, 26 P. 310, affirmed
15 8.Ct. 391, 156 U.S. 347, 39 L.Ed. 447.

4, Repeal S

Aect March 16, 1891 (Laws 1891, pp-
61, 62), exempted from taxation for the
period of 20 years railroads constructed
pursuant to the gtatute; Civ.Code 1901,
§ 3834, provided that all property of
every kind and nature within the terri-
tory should be subject to taxation; and
§ 4235 repealed all acts of certain Leg-
jslatures, except an act approved March
16, 1891, for the encouragement of the
construction of railroads. The exemp-
tion statute was not repealed by section
3834. Bennett v. Nichols (1905) 9 Ariz.
138, 80 P. 392.

as lien on real estate




Tit. 42 Ch. 2
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JEd. 447. :
Source:

: § 102, ch. 35, L. ’18, 3rd S.8.; § 4939,
1891, pp. R.8.’13; § 3136, R.C. '28; § 55, Ch.
1 for the 103, L. '31; 73-841, C. ’89.
1structed »
rde 1901,
perty of :
he terri- In general |
on; and Actions to recover taxes paid 12-I5
-ain Leg- Conditions precedent 13
d March Parties and persons entitled to sue
it of the and persons liabhle (5
» exemp- Time to sue and limitations 14
y section Adequacy of remedy at law, injunction
) 9 Ariz. 6

Conditions precedent, actions to recover
taxes paid 13
Construction and application 2
te Federal courts 3
Grounds of relief 16
n other Injunction 5, 6
nd and Adequacy of remedy at law 6
Mandamus 7
Parties and persons entitled to sue and
persons liable (5
Payment of tax as prerequisite to test-
ing validity thereof 4
Pleading 17
Protest, recovery of taxes paid under
t
Recovery of taxes paid, in general 9-11
Protest |1
Voluntary payment in general (0
Refund of taxes paid 8
validity Review 19
. Time: to sue and limitations (4

mds Trial, findings and determination 18
ried un_ Voluntary bayment in general, recovery
ost.the of taxes paid 10 a1

GENERAL PROVISIONS

§ 42-204

Note |

validity thereof, either as plaintiff or defendant, unless the tax is
first paid to the county treasurer authorized to collect the tax, to-

B. No injunction shall issue in any action or proceeding in any

any county, municipality or officer

thereof, to prevent or enjoin the collection of any tax imposed or

C. After payment of the tax, an action may be maintained to re-
cover any tax illegally collected, and if the tax due is determined to
be less than the amount paid, the excess shall be refunded in the

Historical Note

Notes of Decisions

I. In general

Neither the listing of a number of
mining claims en masse for taxes, nor
bayment of a part of the unlawful tax
as a condition of injunction, nor pay-
ments under compromise subsequently
held invalid, estopped the owner from
contesting the enforcement of the tax,
because the board of equalization un-
lawfully increased the assessment on a
part of the property by singling out
some of the claims. Territory of Ari-
zona ex rel. Gaines v. Copper Queen
Consol. Min. Co. (1914) 34 S.OL 546,
233 U.S. 87, 58 L.Ed. 863.

Five hours’ notice of hearing before
State Board of Equalization on proposed
Increase in assessed valuation of prop-
erty was insufficient, Yuma County v,
Arizona Edison Co. (1947) 65 Ariz. 332,
180 P.2d 868.

Where tax commission was no longer
sitting as a Board of Equalization at
time that secretary of the commission,
in response to an inquiry by clerk of
local Board of Supervisors, directed that
increase in assessed valuationg ordered
by Board be prorated, the directiong
in the nature of an equalizing order
could have no effect. Id.

An order of the State Board of Equali-
zation directing a blanket increase in
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